¢« wae allowed by the court to the officer, for the trou-
6 bl and charge e . as aith prifoneis, and ot his at--
o« tendauce on tne cowt, as a reaard tor the fervice.”
21 H. 7. 17, 8.
: Fees not fettled by the legiflature, and which may
! be lawtu'ly reccived, are nct testes, b-raufe 1. is not
' cempetent to any perl n-, not conftituting the legfla-
=ik ture, to tat the rubjeét. The (ame authority diltinét
g from the o il itive, that Aas fettled, may ettie the fees,”
: when the proper o-cifion, cf exe:aiting it, occurs.
¢ IFhere there.is the fame reafon, there is the fame law.”
Wherefore I pre.ume o thmk, tha thougn the old or

11 eflablisiod {ees are not to be aitere, increaied, or aug-
A ment d, v-t, when fees are due, and the rates of them
i are not eit bithed, the, muy be fettled avithour “he le-
i gilurv- ~utioray, becaufe the principle of the autho-

ri'y remains, and 1t onght to be.aéhive, shen the rea-
Jor of 1t cails for exerrzoa. Though th= Citizen had ad-
/ mit ed that the lords a.cne, the commons alone, the
) upp:r and luwer noules feparately, the courts of law
3 and cquity, have lawfally fcetled the fees of their offi-
‘ cers, ard confequently tees fo fettied are xst taxes,
; which caunct be laid but by the at of the avkole legi/~
t lature, yet hac he cited 24 intt, to rrove that fees vie a
ta aga-n, from fome proceedings of the houfe of
corve ns, he iaters a power in the commons aline to

fere = eos 1 the coxrts, fo that peis of vpinion af one
{ sime fess are 3 tox, av ansther, he admuts they are not 2
tax, again ne fferts that they are a tax, and again
that taey are n9f a tax.

¢ Quoteneam vulits mutant.m Prptea ncdo™

(with what noofe may I hold his Protess, fo often
th'ttinz his forn.s). Having gi.en.an extract of fome
proceedings ot the houfe of commons upon an enquiry
into tees ¢ ceived by the officers bzlonging te the law,
and of the refolves of t.e ¢ mmittee, th 't ¢ it was
« -heir opinion the long ditu'e of publck enquiries
¢ jn.y the behaviour ot thefe - fficers had been tue oc.
¢ cufien of unneceflary officers, and illegal fees—that
¢« the iotereft of tho great number ot officers wa. the
¢ pceafion of extending the forms to unreceilary
¢ 1-ug.hs, of great detay, and opp flin, and isara
¢ table ot all the officers, and o thzir foesin cnancery
« fhou.d be fixed, and ajeertaizcd by authsrity, which
¢ t:bl- thou d be regitte:ed in a book in that court, to
- wepEimpedted arait 1l
¢ ¢d, and atteffed by the judces, fhould be returned to
¢ each hoiuc ¢f parimmen’ toremaia ar.org tie re-
« cords,” the Citizen u.akes 2 jogacious, ant perlinent
obfervation, which sives an adequate proot of hisc n-
ftiturion:l ko owled e, and log:.al abilis zs—-¢ il the
« commons (lavs o) had noyigat to enquire inte che
¢ zhufes commettec by the cliicess of e courts, rley
& had, no dwubs ihe jraver ¥ ccirelting thele abufes,
¢ and of eiali ting the fees 1 thotr courts, Fad they
€ tlough? profor ™

Witacaer d bt the parliament, or the generai af-
fembsly may etabuaih fzes; out the Citizen®s conclufivn
je, that the cowymons aire can, and !

PRI
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the commons nave authority te enque¥ into the at.ufes
ccmmitted Ly tre law il ers—io that his argument in
form is th s—ewiemever the coxmans ave a right 10 en-
ouwire into any fubiaCt, tiey vy efiabo /b whatcver they
may thizk proper cunceining thet fubject.
[
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Navimagere ignarus navis timet ; abrotonum xzro

Non audzt, nifi qui didicit, dare; quod medico-
« rum eft

Promittunt medici : tratant fabrilia fabri,

& Treign'rant landman fhakes with fear

Nor dares attzmpt the fhip to fteer

He who ne'er learn’d the doftor’s trade,

Io give ev'n fouthernwood's .fraid ;

Protets’d phyficians cure by rules,

And workmen handle workmens tools,

a«
(13
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The magnanimous citizen however und:rtakes any
thing, though it muft be coniefled by his admirers, that
a little more aiffider.ce would impeach his und=ritand-
ing, no more than it would tarnifh his m«defty ; but
though the ex.ract is entirely defiitate of all force in the
Citizen's application of 1t, yet 1t faggelts an addit.onal
circumftance in tavour of the proclamation, which his
malevolence has arraigne, and his arrogance has cen
fured : for the opinion of the ¢omimons may be juitly
inferred f om thef: expreflions in their refolves, ¢ a
s gable of all the fees fbould be fixed, and eftabiifhed by
. €¢ gutkerity, that a precife fettlement of the rates would be
&6 the proper means of preventing extortion,” according
to Serjeant Hawkins’s obtervation already recited, and
from the expreffions, ¢¢ the table of f:es thould be re-
¢« giftered 1n a book open to infpeétion gratis, and a
¢ copy of this table figned and atrefled by the judges res
s tu'ned to each houfe of parliament,™ 1t may alfo be
juftly inferred that the ¢ autlority™ weant was not re-
pofed in themfelves, and as they avere ta be informed by a

b oy
T Tt

cife of it, that the judges, who were to give informa-
tion under their fignatures, and official atteftation,
were underftcod to be the perfons vefted with the au-
thority to fix, and efablifp tbe fees. The fettlement of
fees a tax, and yect the commons acknowledged the
authority of the judges to make the fettlement.

¢¢ Putat tonfor fibi pofcere navim
¢¢ Luciferi rudis ? exclamat Meclicerta, perifle
¢¢ Frontem de rebus

= ¢4) ¢ Should a mere barber think to afk
‘ ¢ A piiot’s truft, (an arduous tafk)
¢¢ Yet cannot, fuch a dunce-is hey--~ -

¢¢ An obfervation make at fea,
s« Well-* Melicerta m glt exclaim
. ¢¢ That he had loft all fenfe of thame,
i )
J‘f i». (A) I bave taken fome liberty with PtrZ‘eu: but not r1ere
v, than the Citizen bas done in bis matto awith Pym's fpeech—s
3 l-:t\ .t Negue enimlex eguior ullz 0 s
t ® The marine deity-
iihd:
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Avhence he draws his egregious inrerence are th. temm

That queftions ought not to be prejudged is anctier of
the Citizen’s objections. This 1s very true in a proper
application, but extremely abfurd in the Citizen’s—if
there* . were no precedents, -or citablith=d rules, the
meatures of juftice might be very unequal, and the
frales uneven -and unfteady. ¢ Mifesa ctt fervitus,
¢ ubij jus elt vagum.™ The utility of precedents con.
fifts in the wery effe?, which is the grousd of the Citi-
zen’s objeclions, that simiar cafes are governed by
them. Without this effedt, contefts would be infinice.
What he calis prejudging, is that which is the confe-
quence, the falutary, be.eficia, con'equence ot legal |
certaingy, preventive of endlefs n:igation, vexation,
and diftrefs.  The judges muit have theiefore, fume
fixed, itab e rule for the afcertainment of cofts. In-
deed, reader, I find 1t to ve a very wkiome tatk (0 cn-
counter fuch extreme ignorance, blended with fuch
exuberant vaniry, pertinacious impudence, and con-
nate malignity, and to unravel the c .ntexture they
have formed. I obferved v my former leiter, that
the courts of Liw and equity had fert -d ees, and the
Citizen afks by what avtiy r'y. The pul ge 1n Haw-
kins, aiready quoted, anfweis the qu.ition. Admit-
ting, however, that the j.lges have fettlzd fee, tue
Citizen aileges the ¢¢ precedentd esnot.p,iy " Suie-
ly to prove that the [ettleme it of feer 15 not . tux,
which nothiryg lefs than the fulegyiutive auitority can
eftab ith, and therefore the przceden. appies t. deitrey
the very pronciple-on which h- has ¢ en  hLis rechle
¢ efforts™ 1o prove the proclamat on an arbiirar; X,
as fubverfive of Liberty a« the levy of fhip money. 3
¢ Cerecpithecus quam fapiens eft animal, mtatem
¢ qui uno ottio nunguam commiitit fuan, quis o u-

¢ pnum oftium cbfideatur, aliud perfugium genit.,”
(B) ¢ o wife the menkey. that he ne’er confiles
«« His 1afety to one p<flage; but provides
¢« That, it th*idveri.ry fhould one make fure,
¢ Anctber then may his retreat tzcure.”
Leit the obje@i n to the proclamation thut it iz d fax

fhou:d be retuted, the fugaciaus Citizin has provided
another outlet foi efcape. ¢ The precedents of jrdges
¢ nhaving fettied fees, fays he, do notap -y, becuule
¢ they ave not fettled their owwn fees: vut the com-
¢ niffary, fzcretary, judges of the laad-cicy, veing
¢ memb rs of the coanc], and advifers ot t e proc a-
thrthervite uf e
¢ uinifler 5_may be faid to ha.c eltablithed their own

and the legality of it dots no: depend upon any que-
tion of prerogative; buton the power every ownes 7,
over bis propérty, to difpote of it upon fuch ferm.,
lic thinks propess . The advige of the council wag gy
atk-d on “this fu.jég. This regulation too you jiay,
reprefented; to be asarbitiary as the hip-morey affeyr,
meznt, and with equal facility you may prove it to be 5
tax, or aigadecn,

€<
J :
¢“to d termine £is ccnduct.”  He again, as publickly,

and {.lemnly declared that, ¢ fo clear was his conyy.
[

~ i
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‘T'he gavesnor and cauncil were twelve in number
L

of whom two only can be [did (I mean with truth) o
have any intersft ig the etfelt of th&proclamatiyy,
‘The goveino
the council ; ’he was to judge of the propiicty of thejr
adwice upon the reafons they fhould offer,
be atierted (I mean again with truth) that they were
not unaniinuus, though the Citizen has the a Urance
to affront them with the reproachful umputation of be.
ing implicit dependants on one man. ‘The proclama.
tion was the at of the governor flowing from his per.
fuafion of its utility. He had proniifed, publickly ang
Julemnly promijed that ¢ if the prerogative fhou d inge,.

X3

Was not to be direfled by the ﬂﬁrag: o

It cannct

pofe m the fcttlement of fe-s, be would take gocd

« care to at on maturs confderation, an@ what be fhou'd

udge to be rizht and juflt, would be the only dictare

tien of the propriet)", an{! util .ty .of a regu.ation to
prevent ext rtion, and infinite Imganon, if it wag
neceflary, 1nttead of recalling, ke would renew hg
proc emation, and in ltronges terms threaten all of.
fe- s with s difoleafure, Who fhould prefume tq
afiz, o receive of the people any fee beyond i r,.
Jrrifion  In Lis proroguing Ipeech he again .
clar..d that ¢ He had iflued the proclamation (oiely for
 te venefic of the veople, by ning tenths of whom,

¢ je nel.eved it was fu underitcod.” But you, My, !
Crizen, bave atlerted, an abfolure, direét, impudent,
maricr ue ([ will give ycu, as it is upon paper, a 4.
(ihie) 2 thood, that he was not determined by Zu

«doment, but by the di¢tate of @ man whom

foimetimes you call a clerk, fometimes a regifter, and
fomstunzs manfte., and that nine tenths of the people
do net heiizve tic proclamation iffued for the purpofe,

fo pubiickly, o folemnly declared. The contradi.-
tion, it muit be cenfeflzd, is direft ard pointed, and
if auvanced on fufficient grounds, the veraoity, fince.
ity heReuE Of ————— woul But—
I krow it "o be an infamious, impuden® ca'umny (cha.
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¢ fees; and the go-ernor (C) as chancellsr, decreeing
¢ his tees accordingy to the very fettierert of the pro-
« clawration, wouid urd ubtealy ace'tain a1 .d fettie
¢ Fis oun feesy and be judge in Lis oxwn cauje.”” Here
the 1lea of tax is dropp.d. Whe the avicked rinifier
is, we fi,all be puzz e«d t- find out. The comm il.ry,
fv cetary, and judges of tie 1and-cflice concurring avith
kis advice, he is not to be tought after in this aff of LA-
c.rs. ¢ It may be taid,” to bz ture, Mr. Citizen, any
tking may be laid—the proclamation however .as no
relation to the chancellor; + Piiin I'ruth has fuffici-
entiy expofed the abfurdity ot this i, putation. ¢ The
_¢¢_govsrnar decreetiy his tees 25 chancelior!™ ¢¢ He is
«¢ generous, of a good hea.t; but youhfu!, unfufpi-
¢ cious, dithdent.”” I fhgln.t anal. e your compofi-
tion; but pray, Mr, Citizen, 12t e 2fk, whut reafon,
what exper ence, what protab's corjecture have you
to extenuite you: afrontive infinuati n? Has he ever
been a judge in his cwu cauf:? Ha: he ever betrayed
auy fym stom of an inclinution to be fo? Againat ycur
mijckievous tricks ** tam form- & mores funi confimiles”
the proclamation aas no ielation to the judges of the
land.office, tueir fees are fettied in a d.fferent manner,

(B) Here too, after the example of the Citizen, I kave
been a little free awath Plautus,

(C) What the Citizen bas remarked, in onz of Fis nstes,
to proe it inconfiffent awith the fecurity, awbich the corjiitu-
tion of England affords in the dijt-ibution of the lecyl. tive,
executive, and judicial powers, for the governor 13 &c c*an-
cellor, proceeds from bis wery crude ideds of the Britifp ta-
lity—s+¢ avere the judiciary power joined auith tie legifl: -
$tive, the life and litery of the fubjed? awould be expofed
¢ #g arbi-rary controul : for ¢he julge avould then be
s« legiftator;™ but this does not prove that if a branch of,
and not the whole legiflature exercifes a judicial pswer,
there avould be this confequence.  The lords acko are a
brunch of the legiflative exercife a judicizl power. The
kizg, in avkom the executive power is lodged, exercifes,
psilonaliyy ao judicial power, confidering the royal dignity
and pre-eminence the idea of his being a judge in aninferior,
Jubordinate and controulable jurifdiflion would be abfurd, and
if the judicial power fbould be repofed in Eim abfo.utely, and
conclufively, and bis decifions not fubjelt to examination and
controul on an appeal to a fuperior jurifdiction, there wiuid
be great danger of, becaufe there wouid be no regular rme-
thed to precvent, wiolence, and opprefion=—naw the chancel-
lor, though be exercifes a jxlicial power, and is vefled awith
the exccutive, as governar, cannot commit the violence, and
oppreffion dreaded, becaufe there is an appeal to a fuperior

‘copy,—figned and attefled by the judges of the fpecifick exer=—provincial jurifdidtion, and kir decrees may be refermed, or

reverfed, and an ultimate appeal 100 is provided 1o the king
in coancilj and, moreover, be is removeable, accountable,
and even punifbable, for wiolence and opprefion—awbence
then the danyer to liberty from the chancellor’s wislence and
oppreffion. In New-York, and in the Jerfeys, the gouver-
nors are chancellors—in Virginia the governor, and glfs the
members of the council, the execative, and two branches of
the legiflative exercife an extenfive judicial power in mat-
ters of equity, law, and of crimes. Should amy branch of
the legiflative, whether governsr, upper, or lower boufz,
affurne, in any inftance, all the poavers legiflative, execx-
tive, and judicial, awithout dokbt, it would be an extreme
- wiolation of the conflitution, and the Citizen's impartiality
wonld_feverely eondemn it, 1hough a tendernefs for bis con-
nexions may prevent bis publick cenfures. A fimilar affe:-
tion, perhapsyinclined him to pofs over a quefiion; 6r two, in
my former letter. I do not awifb bim to offend any of bis con-
nexions. . Let thofe, whom be bas bonouréd wwith bis regard,
Sill enjoy it, bowever oppofite their political Rbafks, political
attacbments, and tbe colonrs of sheir apparent political
rinciples may bave been, - g
4 See the Gaz:tte, No. 2436,
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ract-ridtcal of the autlior «f it) prompted Oy the te.
merity .t ungosver. .ble malignity. To at. we for this
infoleice, the maxim, ¢ tie Ring can do no wr ng,"”
15 introduced, and on what principle? N:t fuch as
would a'low an apylication to a who thould
happen to be old, or iniddle-aged, crecircum(pedt—
He mutt be ¢ youthful, unfufpicious, &c. &¢, —really
this feems to be an innovation, rather a:Hitrary—legal
maxims have been underttoed to be rather unmpiant;
however as yeu can fo eafily garble msral onzs, wio will
dirpute your addrefs in moditying tae legal? Woulg he
but «¢t as he fhould—alas! woud he but—then ¢ he
¢ wou.d be a little god below,” and be auorbipped ac-
cordingly 5 fomething more than a king., ¢¢ The gover-
¢ nor however, you fay, is no king”—Dbut yet again
you t-11 us, ¢ Kings have rewvoked proclamations, and
¢ therefore, though the governor has afixed tis fgna-
¢ tyre, he may difavow his a&t.”™ Agam, ‘¢ Heis
impreperly called the king's minifler, be is rather his
reprefentative, or depaty.  He forms a diftinct branch
ot the legiflature, and he has the power of life and
death,” and as a reprefentative, or deputy, cannot
alt beysnd, or out of the capacity of his conftituent, or
principa, you unave, Mr. Citizen, clearly proved in
your peculiar ftyle, that the governor is tive reprefeata-
tive or dzputy of the King, becaufe the king cannot exe-
cute a judicial office; and, the grvearnpr can—a grave
refuration of fuch nonfenfe aboar the governor's being
a king, and nota king, would be, indeed, ridiculous.
The mean, foolith fervility of the intended palliative
offers an infult to His underftanding, avkbefe fincerity,
veracity, and honour you have fo infolently attacked.
Bat to return to Serjeant Hawkins, and anfwer the
queftion which, in the triumph «f ignorance, you haie
propcfed : ¢« Have not tne officers who adwvifed, and
< the governor who iflued the proclamation, fet their
¢« own rate: " No, I have thewn, they have not—
your /aw cafe is nothing to the purpofe, or I would
fthew it, 7ot 19 belaw. Yrcu may perceive, if not quits
biind, that I have not by filence admitted the imputa-
tion, neither have I denied the advice I gave ¢ as far
“ as I gave it:” but I deny (what your impudence,
and mendacity have afferted) that any one man of the
council was the di€ator of the proclamation, though
I avow it to be my upinion, the meafure was expedi-
ent, and legal. 1 deny what you have affeited, and
without refe: ve charge you with having outiaged truth
with the molt inipudent, and flagitious malice, on the
mean bafe motive of eugaging the paffions of thole,
whom you have ftudied to delude by a feigned regard
for the publick welfare; toaffift you-in-the gratificazion
of a narrow, pertonal, fordid emmity. Take this as
an anfwer to all your defultory, bafe, malevolent affer-
tions of the controuling power of a wicked minifier, and
blufh, if you have any fenfe of thame left.

€«
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¢ pudet hzec opprobria dici,
¢ Et dici potuifle, & non potuiffe refelii.” -

I have been the more direét, and explicit in m difa-
vowal, left your unprincipled confidence fhouid catta
blemifh upon tne honour of the other members of the
courcil, whom you aim to iender contemptible, that
you may make ome man publickly cbroxious, who,
defpifing the impotence of it, bids defiance to all the
efforts of your malice.. . v .
I alleged in my f%!#r letter that the proclamation,
by reftrainjng’ the officers,” prevented extortion, and
recited it at large that-the-reader_might form hisown
judgment ; but,’ fays the Citizen ¢ it ought rather to

“ be confidered as’a direBion to the officers what to de=
* mand, and tb the.people what to pay.” This word— |
“®-yather” feems 1d be a favourite;-it dogonot afert; i
only fmadkr infinuation, what is meant by « di-
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